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WORKING PAPER 1:  
ANALYTICAL FRAMEWORK  

 
The aim of this document is to introduce the main concepts and the outlines of the 
analytical framework that will be used in the CITIZENS-LAW project. We will first discuss 
the distinction between the legal and the social foundations of the rule of law. Next, we 
will describe the main approach that will be used to analyse people’s everyday 
perceptions of law: legal consciousness (and we will also discuss the sub-theme of legal 
alienation). Finally, we will discuss four mechanisms that are crucial for people’s positive 
or negative perceptions of law: substantive justice, procedural justice, punitiveness and 
responsiveness. It should be stressed that this analytical framework is still a work in 
progress and will be developed further as the project develops. The way in which the 
analytical framework of the CITIZENS-LAW will be applied in empirical research in the 
Netherlands, Denmark and Hungary is discussed in a separate paper (Working Paper 2: 
Methods). 
 

1. Introduction 
 

The European Union (EU) is in a serious rule of law crisis (Breig et. al 2018). Recent policy 
reforms in Hungary (Szente 2017; Scheppele 2015) and Poland (Sadurski 2019; Koncewicz 
2016) – that may affect judicial independence, the separation of powers, the freedom of 
expression and academic freedom – are considered to be a threat to European values 
(Article 2 TEU). Experts agree that the rule of law is ‘part and parcel of the Union’s DNA’ 
and, as such, it provides ‘the normative glue that holds the entire political and legal edifice 
together’. It is argued, therefore, that these and other examples of rule of law backsliding 
‘threaten not only the functioning of the EU’s internal market but the very existence of the 
EU.’ (Magen & Pech 2019, 244-5) 
 
In 2014, this has led the European Commission to adopt a new ‘Rule of Law Framework’ to 
equip the Union with a more usable mechanism for encouraging Member State compliance 
with the EU values (European Commission 2014). This framework is based on Article 7 TEU, 
which provides for several legal sanctions (e.g., suspension of voting rights in the Council) 
against any EU country found guilty of a serious breach of Art 2 TEU. In 2017, this ‘Article 7 
procedure’ was officially triggered against Poland and in 2018 against Hungary. However, the 
effects of these legal measures are limited. According to the European Parliament, they 
‘have not yet led these countries to realign with the EU’s founding values.’ (European 
Parliament 2020) Likewise, scholars argue that ‘positive change is nowhere to be seen’ and 



 

 
 

2 

the current situation is ‘evolving extremely fast and only in the direction of the deterioration 
of the rule of law’. (Kochenov & Bárd 2018, 5) 
 
Against this background, EU Justice Commissioner Viviane Reding has argued that, in parallel 
to the economic and financial crisis, the EU is now also facing ‘a true “rule of law” crisis’. 
(Reding 2013) For the future of the EU, policymakers need to find a way to end this crisis. 
However, as numerous cases have demonstrated (Brooks 2003; Carothers 2006), the current 
approach that strongly emphasizes the legal foundations of the rule of law does not offer a 
fundamental solution. This approach prioritises legal procedures and institutional checklists 
(Krygier 2008). Yet, the essence of the rule of law not only resides in institutional 
arrangements, but ‘law is also a normative system that resides in the minds of the citizens of 
a society’. (Carothers 2006, 20) Therefore, for the law to rule, it has to count in society. Thus, 
we need also to consider the social foundations of the rule of law: people need to know the 
law, recognise the law as legitimate, and use the law (Blokker 2016). 
 
There is a substantial body of literature available on the rule of law. However, previous 
research has mostly focused on the legal foundations of the rule of law (see, e.g., 
Verfassungsblog 2022). Some early studies suggest important differences between European 
countries in positive and negative perceptions of law (Gibson & Caldeira 1996). Yet contrary 
to the substantial body of research on the legal foundations, the social foundations of the 
rule of law are still largely a black box. This is reflected in at least three different ways. 
Firstly, most studies emphasize how government leaders and legal scholars feel about the 
current rule of law crisis, but empirical data on the views of the general public are limited. 
Secondly, there are virtually no conceptual and methodological tools to analyse the social 
foundations of the rule of law. Thirdly, current theories that explain positive and negative 
perceptions of law are still underdeveloped. 
 
The research aim of CITIZENS-LAW is to develop a new approach that uses empirical 
research into EU citizens’ perceptions of law (in three countries) to develop a more effective 
governance toolkit to strengthen the rule of law in Europe. 
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2. Research Questions 
 
CITIZENS-LAW will investigate the following main research question: 
 
How do citizens’ everyday experience of law in the Netherlands, Denmark and Hungary shape 
the level of public support for the legal foundations of the rule of law; and how can we 
incorporate these findings into a new governance toolkit to strengthen the rule of law in 
Europe? 
 
This research question will be divided into four sub-questions: 
 
1. How do people in the Netherlands, Denmark and Hungary experience the law in their 

everyday life? 
 
2. What are the underlying mechanisms that explain positive and negative perceptions of 

law?  
 
3. How do the social foundations support or undermine the legal foundations of the rule of 

law? 
 
4. How can we incorporate these findings into a new governance toolkit to strengthen the 

rule of law in Europe? 
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3. Legal and Social Foundations  
of the Rule of Law 
 
Legal Foundations  
There is a large of body of literature on the rule of law (for a general account see: Loughlin 
2010, 312–342). However, critics have argued that most of this work is characterized by a 
‘purely formalistic and legalistic’ (Blokker 2016, 1), a ‘technical-instrumental’ (Blokker 2016, 
5) or a ‘top-down’ (Fortin 2021, 29) view of the rule of the law. Krygier (2008) has termed 
this an ‘anatomical approach’ to the rule of law. These studies have two features in 
common; 
 
‘First, their focus is on legal institutions and the norms and practices directly associated with 
them; second, a list of elements of such institutions and practices is presented as adding up 
to the rule of law.’ (Kygier 2008, 3)  
 
A similar approach is also dominant in EU policies that are related to the rule of law. In 
general terms, we see: 
 
- ‘A focus on institutions – most broadly on State institutions, however, in terms of practice 
the focus is on the functioning of the justice system […].’ 
- ‘A focus largely determined by the legal profession […].’ 
- ‘A tendency to define the legal system’s problems and cures legalistically, in terms of courts, 
procecutors, contracts, law reform, and other institutions and processes in which lawyers 
play central roles.’ (Nicolaidis & Kleinfeld 2012, 13) 
 
This anatomical approach is also reflected in the ‘Rule of Law Checklist’ of the Venice 
Commission. The list is based on ‘the five core elements of the Rule of Law’: legal certainty, 
prevention of abuse/misuse of powers, equality before the law and non-discrimination and 
access to justice. 
 
Social Foundations 
Krygier and others have strongly criticized the anatomical approach to the rule of law. In 
their view, this approach only focuses on the legal foundations of the rule of law but it 
overlooks the fact that the success of legal rules and legal institutions ultimately depends on 
the social embeddedness of law and individuals’ relationship with the law. Nicolaidis & 
Kleinfeld (2012, 8) argue, for example, that the EU Rule of Law approach ‘fails to recognize 
that the “Rule of Law” is not about the law perse, but the will to respect it, which in turn is a 
social fact.’ In other words, ‘Law never means everything in people’s lives, and it rarely 
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means nothing either. But to speak sensibly of the rule of law as a significant element in the 
life of a society, the law’s norms must be socially normative.’ (Krygier 2008, 19)  
 
CITIZENS-LAW will not only look at the legal foundations, but also at the social foundations 
of the rule of law. In this project, the social foundations of the rule of law will refer to the 
‘place of law in a society’; ‘the social reach and weight of the law’ (Krygier 2008, 14)  
 
As Krygier has argued, ‘the only time the rule of law can occur, when then law might be said 
to rule, is when the law counts significantly, distinct and even in competition with other 
sources of influence, in the thoughts and behaviour […] of significant sectors of a society.’ 
(Krygier 2008, 17) In other words, 
 
- ‘If people know nothing of the law, or knowing something think nothing of it, or think of it 
but don’t take it seriously, or even, taking it seriously don’t know what to do about it, then 
their lives will not be enriched by the rule of law.’ (Krygier 2008, 19) 
 
To analyze the social foundations of the rule of law, the project will focus on the ‘normative 
economy’ (Krygier 2008, 17) and the ‘lived legal universe’ (Fortin 2021, 40) – the so-called 
“nomos” as explained by Robert Cover in his seminal paper (1983, 4–11) – of individuals. 
More specifically, we will study ‘the extent to which legal institutions, concepts, options, 
resources, frame, inform and support the choices of citizens.’ (Krygier 2008, 18)  
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4. Main Approach: Legal Consciousness 
 
In the legal literature, the rule of law is mostly studied using a top-down approach, which 
focuses on the actions and opinions of judges, lawyers, and policymakers. In contrast, this 
project will further develop a bottom-up approach and will focus on the everyday experience 
of citizens.  
 
To study the social foundations of the rule of law, CITIZENS-LAW will draw on the 
literature on ‘legal consciousness’ to analyze citizens’ perceptions of law.  
 
The perspective of legal consciousness is currently ‘one of the most prominent paradigms’ 
(Chua & Engel 2019, 336) in law and society research, which emerged in the 1980s and has 
since been adopted by growing numbers of researchers. Legal consciousness studies seek to 
understand ‘the way in which law is experienced and interpreted by specific individuals as 
they engage, avoid, or resist the law or legal meanings’ (Silbey 2001, 8626). 
Scholars of legal consciousness use the analysis of, for example, the workplace (Hoffman 
2003; Marshall 2003, 2005, 2006; Albiston 2006), economic markets (Larson 2004), juries 
(Fleury-Steiner 2003, 2004), social movements (Kostiner 2003, 2006; Kirkland 2008; Fritsvold 
2009), public spaces (Nielsen 2000, 2004), the border (Abrego 2011; Kubal 2015) and the 
Internet (Lageson 2017) to study how law is acted upon and understood by ordinary citizens. 
 
This project will define legal consciousness as people’s ‘orientation to the law’ (Nielsen 
2000, 1087). Legal consciousness refers to ‘the ways in which people experience, 
understand, and act in relation to law’ (Chua & Engel 2019, 336).  
 
Legal consciousness comprises ‘both the ideologies and the practices of people as they 
navigate their way through situations in which law could play a role’ (Chua & Engel 2019, 
336). Chua & Engel (2019, 337) distinguish three ‘constitutive elements of legal 
consciousness’, which they refer to as: ‘worldview’, ‘perception’, and ‘decision’ (Chua & 
Engel 2019, 337; emphasis added). Worldview refers to ‘individuals’ understanding of their 
society, their place in it, their position relative to others, and, accordingly, the manner in 
which they should perform social interactions.’ (Chua & Engel 2019, 336) It influences ‘how 
they perceive and respond to new experiences – and whether they should mobilize the law.’ 
(Chua & Engel 2019, 337) Perception refers to individuals’ interpretation of specific events. 
‘For individuals who perceive an event as unexceptional, law may seem immaterial; for those 
who perceive the same event as violative of interests or rights, law may seem significant.’ 
(Chua & Engel 2019, 337) Decision refers to individuals’ responses to events. ‘Decision may 
at times involve deliberate choices to use the law but at other times to leave it dormant.’ 
(Chua & Engel 2019, 337) 
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Ewick & Silbey (1998) have also identified three dominant types of legal consciousness. 
Subjects can be ‘Before the law’, impressed by its majesty and convinced by its legitimacy, 
‘With the Law’, utilizing it instrumentally and generally understanding law as a game, and 
‘Against the Law’, cynical about its legitimacy and distrustful of its implementation.  
 
The conceptual and methodological approach of this project is strongly influenced by the 
literature on legal consciousness. However, CITIZENS-LAW will move beyond this literature. 
Previous research by Hertogh (2004; 2018) has found that most studies are based on an 
‘American’ conception of legal consciousness. The primary focus of the ‘American’ 
conception is: How do people experience (official) law? It allows us to register people’s 
reactions to a given definition of the law, but it falls short in analysing people’s own 
normative ideas and expectations. CITIZENS-LAW addresses this shortfall as it will also ask: 
What do people experience as law? This ‘European’ conception of legal consciousness 
focuses on people’s own ideas of law, that is, it is rooted in the intellectual legacy of Eugen 
Ehrlich turning to the study of ‘living law’ (2017, for an in-depth discussion see Hertogh 
2008). 
 

 
An ‘American’ Conception of Legal Consciousness 

How Do People Experience (Official) Law? 
 

A ‘European’ Conception of Legal Consciousness 
What Do People Experience as ‘Law’? 

 
FIGURE 1: Two approaches to legal consciousness (from Hertogh 2004, 475) 
 
CITIZENS-LAW will also study the social foundations of the rule of law through the analytical 
lens of ‘relational legal consciousness’ (Young 2014; Chua & Engel 2019; Abrego 2019). 
Rather than analyzing legal consciousness individualistically, a growing number of studies 
conceptualize legal consciousness as ‘a fully collaborative phenomenon’ (Chua & Engel 2019, 
347). These studies show how people’s thoughts and actions ‘inevitably reflect their 
interactions with other individuals, groups and institutions’ (Chua & Engel 2019, 344). A 
good example of the relational approach is Young’s (2014) study of rural cockfighters in 
Hawaii. In response to the critique that previous research ‘centers more on identifying states 
of legal consciousness than on examining underlying processes’ (Young 2014, 500), she has 
developed a more dynamic account of legal consciousness. Central to her approach is the 
idea that ‘[a] person’s beliefs about, and attitude toward, a particular law or set of laws is 
influenced not only by his own experience, but by his understanding of others’ experiences 
with, and beliefs about, the law’ (Young 2014, 500; emph added). 
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5. Sub-Theme: Legal Alienation 
 
Previous studies about the role of law in everyday life in Europe (and in Central Europe in 
particular see Sajó 1986, 1988 and Fekete and Róbert 2018) have signaled an important 
trend of ‘legal nihilism’, ‘legal cynism’, or ‘legal resentment’ (see, e.g., Kurkchiyan 2003; 
Blokker 2016, 2). These studies suggest that there is a growing gap between wider society 
and the legal system.  
 
As a sub-theme of the research project, CITIZENS-LAW will also use the concept of ‘legal 
alienation’ (Hertogh 2018) as one way to study the gap between wider society and the 
legal system. 
 
Over the years, several authors have used this concept to study public attitudes about law in 
different contexts. For example, Gibson & Caldeira (1996) referred to ‘legal alienation’ as 
one of the indicators to analyze the legal cultures of Europe. Likewise, Genn (1999, 247), in 
her study on the legal experiences of ordinary citizens in England and Wales, concluded that 
‘[r]espondents’ views of the legal system often conveyed a sense of alienation from the 
institutions and processes of the law….’  
 
The concept of ‘alienation’ has a long and controversial history (see, e.g., Feuerlicht 1978; 
Geyer 1996). The concept can be traced back to two sources: the theory of alienation 
established by Karl Marx and the theory of anomie developed in twentieth century sociology 
from Emile Durkheim’s work (see, e.g, Ludz 1976; Tummers 2013, 20-34). Contemporary 
social science has been largely influenced by Seeman’s (1959) seminal paper On the Meaning 
of Alienation, in which he identified several alternative meanings of (subjective) alienation. 
The concept was particularly popular during the 1960s and 1970s and has produced a small 
library of literature in many different fields, including sociology, philosophy, social 
psychology, and political science (for a review of the literature, see Seeman 1975; 1991). 
One bibliography on alienation refers to over 7,000 different titles, including nearly 5,000 
articles, more than 1,000 books, and some 750 dissertations (Van Reden 1980).  
 
Considering this voluminous body of literature, it seems as if there is almost no aspect of 
contemporary life which has not been discussed in terms of ‘alienation’. There are, however, 
surprisingly few studies in which the concept of alienation has been (explicitly) linked to 
issues of law and society. Whereas the general alienation literature could easily fill a small 
library, there are still only a handful of studies available on ‘legal alienation’.  As indicated 
before, Gibson and Caldeira (1996) refer to ‘legal alienation’ as one of the indicators in their 
quantitative study of the legal cultures of Europe. Sampson and Jeglum Bartusch (1998) have 
used a similar approach to study racial differences in the level of ‘legal cynicism’, 
dissatisfaction with the police, and the tolerance of various forms of deviance in different 
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Chicago neighborhoods. Moreover, both Rattner and Yagil (2004) and Shamir (2013) have 
included the concept of ‘legal alienation’ in their study of attitudes towards the rule of law 
among different groups of Israeli citizens. In a more theoretical discussion, Teubner (2001) 
focuses on ‘law’s estrangement from its social and human origins.’ Also, Gargarella (2009; 
2011) has briefly discussed the idea of ‘legal alienation’ to analyze the role of criminal law in 
situations of social injustice. Finally, in the field of legal theory, Green (2008) and Wilkinson 
(2010) refer to ‘alienation’ in their discussion of HLA Hart’s concept of law (Hart 2012, 79-
122). These studies have made a considerable contribution to the introduction of the 
‘alienation’ concept in law and society research. In most of these studies, however, ‘legal 
alienation’ is only mentioned very briefly without any serious attempt to operationalize the 
concept.  
 
Most studies on alienation use this term to describe a state of ‘separation’ (Kalekin-Fishman 
& Langman 2015, 917) or ‘disconnection’ (Tummers 2013, 45); from work, from politics or 
from society. This general insight may also be applied to the field of law. For example, one 
study describes legal alienation as the ‘psychological distance between the self and the legal 
system’ (Siu-Kai & Hsin-Chi 1988, 123). In the German literature, some authors use the term 
Rechtsferne to indicate ‘the “distance” between laypeople and law’ (Kölbel 2005, 249). 
Friedman (1975) distinguishes between ‘internal’ legal culture (related to judges, legislators, 
lawyers and others who perform specialized legal tasks, in sum, all who have a professional 
relationship to the law) and ‘external’ legal culture (of the general public).  
 
In CITIZENS-LAW, ‘legal alienation’ will refer to the perceived distance between ‘internal’ 
and ‘external’ understandings of law. Legal alienation can be defined as a cognitive state 
of psychological disconnection from official state law and the justice system.  
 
When people are listening to the discourse of the law, they are no longer able to identify 
their voice at all. Instead, they hear a foreign, distant and incomprehensible voice 
(Gargarella 2011, 24 ). We can now break down this preliminary idea of ‘legal alienation’ 
further by applying Seeman’s (1959) four dimensions of (subjective) alienation to the field of 
law and society. Following his typology, we may distinguish four potential types of ‘legal 
alienation’:  
 
a. The first type of legal alienation is legal meaninglessness; the sensed inability to 

understand the law and to predict the outcome of legal processes. Perhaps the most 
famous illustration of this is the story of the fictional character Jozef K. in Franz Kafka’s 
novel The Trial, who gradually becomes completely entangled in a web of unpredictable 
legal procedures (Kafka 2005, for a discussion see Ziolkowski 1967). Genn, in her study of 
the legal experiences of ordinary people in England and Wales, has recorded similar 
examples of alienation. According to Genn (1999, 247), ‘[t]here is a lack of sympathy with 
the jargon of the law [and] the mystifying procedures of the courts…’ (Genn 1999, 247). 
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Moreover, ‘[m]any practices, which are central to preparation for appearance in court 
and the settlement of proceedings, appear alien and sometimes inappropriate to those 
who had no relevant experience.’(Genn 1999, 224) Or, as one the respondents explained 
about his day in court: ‘It was a bit of mystery to me. I mean it was just like going into sort 
of a puzzle and coming out.’(Genn 1999, 223) 

 
b.  The second type of legal alienation may be characterized as legal powerlessness. Whereas 

the previous type of legal alienation refers to the sensed ability to predict outcomes, this 
second meaning essentially refers to the sensed ability to control the outcome of legal 
processes (see Seeman 1959, 786). In Seeman’s (1959, 784) terms, this idea of alienation 
can be defined as the expectancy held by the individual that his own behavior cannot 
determine the occurrence of the outcome of legal processes. This is also reflected in 
Gibson and Caldeira’s study (1996, 65/Table 1), when they ask their respondents to react 
to these two propositions: ‘It is rare that law is on my side; usually, I find laws to be 
restrictive and against my interests.’ And: ‘My interests are rarely represented in the law; 
usually law reflects the views of those who want to control me.’  

 
c.  The third type of legal alienation is what Sampson and Jeglum Bartusch (1998) and others 

refer to as, legal cynicism (see, e.g., Carr et. al 2007; Gau 2015; Bell 2016). This ‘anomie 
about law’ refers to ‘a state of normlessness in which the rules of the dominant society 
(and hence the legal system) are no longer binding in a community or for a population 
subgroup’ (Sampson and Jeglum Bartusch 1998, 782). There is, in other words, an 
expectancy that the law doesn’t matter anymore. In their study, this type of alienation is 
measured by a scale with five items assessing general beliefs about the legitimacy of law 
and social norms. Respondents reported their level of agreement with statements such as 
‘Laws were made to be broken’ and ‘It’s okay to do anything you want as long as you 
don’t hurt anyone’. ‘The common idea is the sense in which laws or rules are not 
considered binding in the existential, present lives of respondents’ (Sampson and Jeglum 
Bartusch 1998, 786).  

 
d. The final type of legal alienation is legal value-isolation. The alienated in this sense are 

those who assign low reward value to those legal goals or beliefs that are typically highly 
valued in a given society. There is, in other words, a perceived gap between the values of 
the law and one’s personal values. Anderson (1999, 9), in his ethnographic study of the 
inner-city ghetto areas of Philadelphia argues, for example, that ‘alienation from broader 
society’s institutions, notably that of criminal justice, is widespread.’ Moreover, the rules 
of civil law have been weakened and replaced by a ‘code of the street’.  

 
These four types of legal alienation can be seen as different positions on a spectrum which 
represents a widening gap between internal and external understandings of law (see Figure 
3.1). In this way, they represent different degrees of alienation. The perceived distance to 
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the law and the justice system gradually increases, from situations of ‘legal meaninglessness’ 
at one end to feelings of ‘legal powerlessness’ and ‘legal cynicism’ and – ultimately – 
situations of ‘legal value-isolation’ at the other end.   
 

Legal meaninglessness Legal powerlessness Legal cynicism Legal value-isolation 

Sensed inability to 
understand the law 
and to predict the 
outcome of legal 
processes. 

Sensed inability to 
control the outcome 
of legal processes; and 
the feeling that the 
law is restrictive. 

Feeling that the rules 
of the justice system 
are, or should be, no 
longer binding. 

Perceived gap 
between the values of 
the law and one’s 
personal values. 

FIGURE 2: Spectrum of legal alienation (from Hertogh 2018, 57). 
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6. Normative Profiles 
 
In general terms, most studies on legal alienation focus on two basic questions. First: ‘Are 
people aware of the law?’ How much do they know about the legal system in general, about 
the official rules and regulations, or about a particular court case? Second: ‘Do people 
identify with law?’ To what extent does the law reflect their own personal values, their own 
sense of right or wrong, and their own idea of justice? To consider these issues more 
systematically, CITIZENS-LAW will apply both questions to a simple two by two matrix 
(Hertogh 2018). The first question, which we will refer to as the ‘cognitive’ dimension of 
legal alienation, has been put on the horizontal axis. The second question, which reflects the 
‘normative’ dimension, is placed on the vertical axis. Each field then corresponds with a 
different ‘normative profile’ (Figure 3). 
                             

      
FIGURE 3: Four normative profiles (from Hertogh 2018, 58).       
 
I. Legalists 

The first normative profile is that of ‘legalists’. Here people are well aware of official law. 
Also, people generally identify with law. This profile reflects the model of the homo 
juridicus, the legal equivalent of the homo oeconomicus (Teubner and Hutter 2000), and is 
often found in publications on legal doctrine. 
 
We know from decades of law and society research, however, that this model is not an 
accurate description of reality. First, many Knowledge and Opinion about Law (KOL) studies 
have demonstrated time and again that people are generally not well aware of legal rules 
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(Podgorecki et al. 1973). Second, not all people equally identify with law. For example in 
the United States, general attitudes toward law, legal institutions, and legal actors 
(particularly in relation to the regulation of offensive public speech) vary according to race 
and gender (Nielsen 2000).  
 
Both the fact that a high level of legal awareness and a high level of legal identification are 
not self-evident suggests that, besides ‘legalists’, there are at least three alternative 
normative profiles. 
 

II. Loyalists 
The second normative profile is the profile of the ‘loyalist’. Here, people generally identify 
with the law. Contrary to the previous profile, however, people’s awareness of the law is 
limited. They have a general idea of what the law is and they trust that it will be all right. 
They feel that the legal system should be respected and that it generally serves them 
well.  
 
Elements of this normative profile are also reported in Genn’s study in England and 
Wales. Generally speaking, this study revealed ‘a depth of ignorance about the legal 
system and a widespread inability to distinguish between criminal and civil courts’ (Genn 
1999, 247). Nevertheless, a large majority of the respondents in this study also expressed 
their confidence in the legal system. Of all respondents, 73% (strongly) agreed with the 
statement that ‘courts are an important way for ordinary people to enforce their rights’ 
(Genn 1999, 227) and 53% agreed that they would get a fair hearing if they went to court 
(Genn 1999, 230).  

 
III. Cynics 

In the third normative profile, and similar to the first profile, people are generally well 
aware of the law. The most important difference with the first profile is, however, that 
the degree in which people identify with law is much lower. They are aware of the law, 
yet this also makes them critical about law. This profile can be described as that of 
‘cynics’. They generally do not feel that those norms and values which they themselves 
consider important are sufficiently reflected in the law.  
 
In recent years, there have been a number of protests in the Netherlands against 
(alleged) miscarriages of justice (Hertogh 2011). In some of these cases (like the murder 
trial against the nurse ‘Lucia de B.’) the protesters included journalists, university 
professors, novelists and other intellectuals who were generally very well informed about 
the ins and outs of the criminal justice system and the details of the case. Most of these 
protesters can be characterized as ‘cynics’. 
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IV. Outsiders 
The fourth, and final, category in Figure 1 are ‘outsiders’. In this normative profile, 
people’s awareness of the law is limited. People do not identify with the law either. This is 
the mirror image of the first profile. While ‘legalists’ regularly turn to law, the ‘outsiders’ 
have turned their backs to law. This profile is, for instance, reflected in Anderson’s (1999) 
study of life in the inner-city ghetto areas of Philadelphia. 
 

Sliding Scale  
Figure 3 can also be read as a sliding scale from ‘legal identification’ to ‘legal alienation’. 
Moreover, each profile is likely to correspond with one or more (overlapping) types of legal 
alienation. At one end of the continuum are the ‘legalists’. Here there is no sign of legal 
alienation whatsoever. This profile is followed by ‘loyalists’. This normative profile points 
towards ‘uninformed identification’ with the law; a first, weak sign of legal alienation 
(sometimes associated with feelings of ‘legal meaninglessness’). With ‘cynics’, the level of 
alienation slowly increases (with clear signs of ‘legal meaninglessness’, ‘legal powerlessness’ 
or ‘legal cynicism’). And at the other end of the continuum are ‘outsiders’ (with strong 
feelings of ‘legal powerlessness’, ‘legal cynicism’ and ‘legal value isolation’). 
 
Like any model, the analytical framework in Figure 3 is a simplification of reality. First, it 
should be noted that ‘legalists’, ‘loyalists’, ‘cynics’ and ‘outsiders’ do not refer to different 
persons but to different profiles. This normative profile is ‘not a permanent or essential 
aspect of person’s identity or life, although it may end up being empirically stable.’(Ewick & 
Silbey 1998, 50) These normative profiles are ‘types of more or less enduring response, not 
types of personality organization.’ (Merton 1957, 140) Second, in explaining the different 
normative profiles, we referred to ‘the law’ in general. However, different fields of law may 
be associated with different perceptions and understandings. For example, someone’s 
normative profile in relation to criminal law may be very different to the way in which he or 
she relates to civil law, copyright law, or European law. Consequently, these four normative 
profiles are ‘neither fixed nor necessarily consistent; rather, [they are] plural and variable 
across contexts [and across different areas of law]’ (Ewick & Silbey 1998, 50).  
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7. Underlying Mechanisms 
 
To analyse the underlying mechanisms that explain people’s positive or negative 
perceptions of law (and possibly their degree of legal alienation), CITIZENS-LAW will build 
on insights from previous studies. Earlier research has identified four elements that are 
crucial for people’s perceptions of law. These elements are: substantive justice, 
procedural justice, punitiveness, and responsiveness. 

 
a. The perceived level of substantive justice of the law and the justice system: Do people 

feel that the law meets their justice-expectations?  
In the early 1990s, the Berlin artist and former dissident Bärbel Bohley expressed the 
feeling of many East Germans when she exclaimed: ‘We wanted justice, but what we got 
was the Rechtsstaat’ (Von Munch 1994; Löw 2001). Several years after the fall of the 
Berlin Wall in 1989, many people were deeply disappointed in the West German legal 
system. In their view, the rigid and formal German laws did not meet their justice 
expectations. In 2013, George Zimmerman, a neighborhood watch volunteer in Florida 
who shot dead Trayvon Martin, an unarmed Black teenager, was acquitted. After a three-
week trial, the jury agreed that Zimmerman shot Martin in self-defense. This verdict 
immediately prompted a huge public outcry and ignited a national debate about race and 
justice in the United States. Outside the courthouse, the acquittal was greeted with angry 
shouts by protesters who were pumping their fists in the air, waving placards and 
chanting ‘No Justice, No Peace!’. The next day, some 2,000 protesters gathered on Times 
Square in New York City demanding ‘Justice for Trayvon’ and there were similar protest 
marches in other major cities, including San Francisco, Chicago and Washington DC 
(Hertogh 2014). 
 
Both examples illustrate how people’s positive and negative perceptions of law and the 
legal system (and their perceptions of the rule of law) are closely connected to their 
justice-expectations. In European legal thinking since Antiquity, the idea of law has always 
been coupled to the notion of justice (see Kelsen 1960). Over the centuries, there have 
been various theories on the relationship between law and justice. These ideas are also 
represented by 20th century natural law thinkers (see Radbruch 2006, Finnis 2011, 161–
196). For example, Radbruch (2006, 7) argued that ‘Where there is not even an attempt 
at justice (…) then the statute is not merely ‘flawed law’, it lacks completely the very 
nature of law’. In addition to these theoretical insights, it has also been argued from a 
behaviourist point that ‘ “justice” considerations are built in to the very enterprise of 
affecting human behaviour through law’ (D’Amato 1992-1993, 581). This suggests that 
people’s perceptions of law cannot completely be disconnected from their position if a 
legal provision or decision is just or unjust in their eyes. Consequently, people’s 
compliance with the law may be influenced by popular justice expectations. This idea is 
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also reflected in Gibson & Caldeira’s (1996, 65) study on European legal culture, when 
they asked their respondents if they agreed with the following statement: ‘It is not 
necessary to obey a law you consider unjust.’ For Gibson and Caldeira, this item was one 
of three items in total to analyze people’s perceptions of ‘the rule of law’. Based on these 
and other survey items, they concluded that ‘there is a considerable cross-national 
variation within the EU in attitudes toward the rule of law’ (Gibson and Caldeira 1996, 
66).  

 
 
b. The perceived level of procedural justice of the law and justice system: Do people feel 

that legal procedures treat them fairly?  
There is also an extensive body of literature that shows that the public’s willingness to 
cooperate and comply with legal authorities is strongly influenced by their subjective 
judgments about the fairness of the procedures through which the police or the courts 
excercise their authority. (Tyler 1990; Tyler and Huo 2002) ‘In particular, people’s 
reactions to legal authorities are based on a striking degree of their assessments of the 
fairness of the processes by which legal authorities make decisions and treat members of 
the public.’ (Tyler 2003, 284) Drawing on empirical studies in which people are 
interviewed about ‘their attitudes, values and behaviours toward law and legal 
authorities’, this body of literature shows that these subjective judgments are ‘central to 
the effectiveness of legal authorities’ (Tyler 2003, 285) There is a wide variety of issues 
that influence the degree in which people evaluate a procedure’s fairness (Lind and Tyler 
1988) and the importance of procedural justice varies depending upon the situation. 
However, research consistently points to several elements as key: voice, neutrality, 
respect and trust. Voice refers to the fact that ‘people want to have the opportunity to 
tell their side of the story in their own words’ (Tyler 2007, 30). Neutrality indicates that 
people want to view judges, policeofficers and other public officials as ‘neutral, principled 
decision makers who make decisions based upon rules and not personal opinions.’ (Tyler 
2007, 30) Respect emphasizes that ‘people want to feel that when they have concerns 
and problems both they and their problems will be taken seriously by the justice system’ 
(Tyler 2007, 30). Trust refers to people’s assessment of the character of the judge, the 
police-officer or other public official. ‘The key elements in this evaluation involve issues of 
sincerity and caring’ (Tyler 2007, 31). 

 
 
c.  The perceived level of punitiveness of the law and the justice system: Do people feel 

that the legal system provides the right punishment?  
Moreover, people’s perceptions of law are related to their evaluation of the punitiveness 
of the justice system (see, e.g., Pratt et al. 2005). In the literature, the term punitiveness 
often carries connotations of excess (as in the phrase ‘the punitive turn’). That is, ‘the 
pursuit of punishment over and above that is necessary or appropriate.’ (Matthews 2005, 
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179) However, in CITIZENS-LAW we will use the term in a more neutral sense and it will 
refer to the (perceived) severity and sanctions of the (criminal) justice system. Several 
European studies point to a ‘punitiveness-deficit’: a gap between what the general public 
sees as the ‘right’ punishment and the actual level of punishment provided by the justice 
system. For example, in the Netherlands research shows that, over a longer period of 
time, a large majority between 70 and 85% of the population feel that crimes are being 
punished too lightly (Noyon 2021, 97). According to a major national survey in 2010, 78% 
felt that judges were too lenient. In 2016, this was true for 71% and 2019 for 68% (SCP 
2020, 117). In 2019, there were more older respondents (72%) than younger respondents 
(59%) who felt that judges were too lenient. Also, among those respondents with a lower 
education there were more people (78%) who felt that judges were too lenient than 
among respondents with the medium-level (72%) or a high-level education (55%) (SCP 
2020, 117). Experimental studies suggest that this ‘punitiveness deficit’ does not 
completely disappear after representatives from the general public are provided with the 
same detailed and realistic dossiers as judges (De Keijser & Elffers 2009). 
 

 
d. The perceived level of responsiveness of the law and the justice system: Do people feel 

that the law responds adequately to the needs and concerns of society? (e.g. Nonet & 
Selznick, 1978)  
A fourth mechanism that shapes people’s perceptions of law is the degree in which 
people feel that the law and the justice system is in touch with society and responds 
adequately to (what they consider) the most important needs and concerns of its citizens. 
For example, some researchers in the Netherlands point to a ‘responsiveness-deficit’. This 
refers to the fact that some people feel that courts are not interested in their point of 
view and judges are out of touch with society. For example, there is a considerable 
majority for critical statements like these: ‘Judges do not try hard enough to explain their 
decisions to the common man’ (82%), ‘Judges decide too often in a way unacceptable to 
the ordinary citizen’ (61%), and ‘The Dutch judge lives in an ivory tower’(48%) (Elffers & 
De Keijser 2008, 457). To some extent, this perceived lack of responsiveness is also 
reflected in survey data about lay participation in the criminal justice system (see Klijn & 
Croes 2007). Unlike most other countries, the Netherlands does not practice trial by jury 
and does not employ lay judges. Yet nearly 4 out of 10 people (37%) are (wholly or 
partially) in favor of some form of lay participation in criminal cases (39% is against). In 
general terms, 71% of the respondents are in favor of an informative kind of lay 
participation (and only 6% rejected these modes of participation). Asked for their 
motivations, most people mentioned a ‘greater degree of public involvement’, followed 
by the consideration that ‘court judgments would become more understandable’ and the 
idea that ‘judges will be better informed (about what goes on in society).’ (Klijn & Croes 
2007, 164) 
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Thus far, these four aspects have been mostly studied by scholars from different 
academic disciplines (jurisprudence, social psychology, criminology, legal theory) and 
there has been only limited cross-fertilisation between these three types of literature. 
CITIZENS-LAW will combine these separate bodies of research into one integrated 
research design to increase our theoretical understanding of the social foundations of the 
rule of law.  
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8. Analytical Framework 
 
Figure 4 summarizes the analytical framework of the CITIZENS-LAW project. First, the 
framework marks the distinction between the legal and the social foundations of the rule of 
law. Next, it describes the two main approaches that will used to analyse people’s everyday 
perceptions of law: legal consciousness and legal alienation. Finally, the framework points to 
four mechanisms that are crucial for people’s positive or negative perceptions of law: 
substantive justice, procedural justice, punitiveness and responsiveness. 
 

 
FIGURE 4: Analytical framework 
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9. To Be Continued… 
 
This analytical framework will be the conceptual backbone of the CITIZENS-LAW project. 
However, as indicated before, it should also be stressed that this framework is still a work in 
progress and will be developed further as the project develops. We will also use this 
analytical framework to guide the research design of our empirical study of the social 
foundations of the rule of law in The Netherlands, Denmark and Hungary. The methodology 
of this project is discussed in a separate paper (Working Paper 2: Methods). 
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